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STATEMENT OF THE CASE 
Nature of the Case 
David Karl Lonn appealed from the district court's Opinion and Order on State's 
Motion for Summary Disposition dismissing his Petition for Post-Conviction Relief. 
Mr. Lonn asserted that the district court erred when it dismissed his post-conviction 
petition for being untimely, because he has an appeal pending since 2008 that was 
never acted on and thus his post-conviction petition is timely. 
In its Respondent's Brief, the State argued that Mr. Lonn failed to establish error 
in the summary dismissal of his post-conviction petition, because he failed to show that 
he has an outstanding appeal. (Resp. Br., pp.4-8.) 
This Reply Brief is necessary to address the State's argument that Mr. Lonn 
failed to show that he has a pending appeal because he did not establish that the "kites" 
he sent to the district court contained sufficient information to comply with the 
requirement that a timely notice of appeal be filed. Mr. Lonn asserts that, contrary to 
the State's argument, the record indicates that the kites gave notice to the parties of his 
intent to appeal. Additionally, Mr. Lonn asserts that the district court's failure to interpret 
the sending of the kites as the equivalent of the filing of a notice of appeal does not 
demonstrate that the kites contained insufficient information to comply with the 
requirement that a timely notice of appeal be filed. Thus, the State has failed to show 
that Mr. Lonn does not have a pending appeal. While Mr. Lonn challenges the State's 
broader argument that he has failed to establish error in the summary dismissal of his 
post-conviction petition, he relies upon the arguments in his Appellant's Brief and will 
not repeat those arguments herein. 
1 
Statement of the Facts and Course of Proceedings 
The statement of the facts and course of proceedings were previously articulated 
in Mr. Lonn's Appellant's Brief. They need not be repeated in this Reply Brief, but are 
incorporated herein by reference thereto. 
2 
ISSUE 
Did the district court err when it dismissed Mr. Lonn's post-conviction petition for being 
untimely filed, because he has a pending appeal and therefore his post-conviction 
petition is timely? 
3 
ARGUMENT 
The District Court Erred When It Dismissed Mr. Lonn's Post-Conviction Petition For 
Being Untimely Filed, Because He Has A Pending Appeal And Therefore His Post-
Conviction Petition Is Timely 
Mr. Lonn asserts that the district court erred when it dismissed his post-
conviction petition for being untimely filed, because he still has a pending appeal that 
was never acted upon and therefore his post-conviction petition is timely. The State 
argues that Mr. Lonn "has failed to establish the inmate request forms (kites) he sent to 
the district court following his sentencing contained sufficient information to comply with 
the requirement that a timely notice of appeal be filed." (Resp. Br., p.8.) Thus, "he has 
failed to show that there is an outstanding appeal in his case and therefore not shown 
the district court erred by summarily dismissing his petition for post-conviction relief as 
untimely." (Resp. Br., p.8.) Mr. Lonn asserts that the State has failed to show that he 
does not have a pending appeal. 
As the State acknowledges (Resp. Br., p.6.), the Idaho Court of Appeals has held 
that "where a litigant files documents with the court within the time limit required by the 
rules and those documents give notice to other parties and the courts of a litigant's 
intent to appeal as required by the rules, those documents can be effective as a notice 
of appeal." Baker v. State, 142 Idaho 411, 419 (Ct. App. 2005). In Baker, the Court 
held that a defendant's "action in filing the motions and affidavits was the functional 
equivalent of filing a notice of appeal." Id. 
Contrary to the State's argument, the record indicates that the kites sent by 
Mr. Lonn to the district court gave notice to the parties of his intent to appeal. The State 
argues that "there is nothing on the [November 6, 2008 kite] form itself or in the record 
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to indicate the [S]tate was ever forwarded a copy of [Mr.] Lonn's request for information 
from the court to assist in his desire to file an appeal." (Resp. Br., p.7.) However, the 
November 6 kite indicated that it was routed to Judge John Luster, the presiding judge 
in the underlying criminal case. (R., p.22.) Further, Mr. Lonn's counsel informed the 
district court that, when Judge Luster receives "an ex-parte communication from an 
inmate in the form of what is commonly referred to as a kite or the inmate requests 
forms which are attached as exhibits to the verified petition ... the practice in the First 
District is to forward those requests to the prosecutors and to counsel." (Tr., p.10, Ls.1-
7 (emphasis added).) Thus, the record indicates that the kites gave notice to the parties 
of Mr. Lonn's intent to appeal. 
Additionally, the district court's failure to interpret the sending of the kites as the 
equivalent of the filing of a notice of appeal does not demonstrate that the kites 
contained insufficient information to comply with the requirement that a timely notice of 
appeal be filed. The State argues that, "unlike in Baker, there is nothing in the record to 
suggest the district court interpreted the sending of kites by [Mr.] Lonn to be the 
equivalent of the filing of a notice of appeal." (Resp. Br., pp.7-8.) 
In Baker, the district court granted the defendant's motion for appointment of 
counsel on appeal, and the defendant's appeal was filed and forwarded to the Idaho 
Supreme Court. Baker, 142 Idaho at 419. The Baker Court stated: "The district court's 
interpretation of [the defendant's] motions and affidavits and the appeals' unhindered 
progress through the appellate system persuasively demonstrate that those documents, 
which were timely filed by [the defendant], contained sufficient information to comply 
with the requirement that a timely notice of appeal be filed." Id. 
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The district court's failure to interpret the sending of the kites as the equivalent of 
the filing of a notice of appeal does not demonstrate that the kites contained insufficient 
information to comply with the requirement that a timely notice of appeal be filed. As 
Mr. Lonn has shown (App. Br., pp.9-10), the kites substantially contained the 
information required under Idaho Appellate Rule 17, because they indicated the nature 
of the action, the parties, case number, and court. See Baker, 142 Idaho at 419. 
Further, in the United States Court of Appeals for the Ninth Circuit cases cited in 
Baker, see id., the respective documents construed as notices of appeal were sent to 
the appellate court, not the district court. See Wilborn v. Escalderon, 789 F .2d 1328, 
1330 (9th Cir. 1986) (construing a motion to proceed in forma pauperis filed with the 
Ninth Circuit as a notice of appeal); Rabin v. Cohen, 570 F.2d 864, 866-67 (9th Cir. 
1978) (treating a stipulation and motion filed in the Ninth Circuit as a notice of cross-
appeal). Put otherwise, the documents in Wilborn and Rabin were the functional 
equivalent of a notice of appeal without even being filed in, much less interpreted by, a 
district court. It follows that a district court's failure to interpret the sending of similar 
documents (e.g., kites) as the equivalent of the filing of a notice of appeal is not 
dispositive to the question of whether those documents contain sufficient information to 
comply with the requirement that a timely notice of appeal be filed. Thus, the district 
court's failure in this case to interpret the sending of the kites as the equivalent of the 
filing of a notice of appeal does not demonstrate that the kites contained insufficient 
information to comply with the requirement that a timely notice of appeal be filed. 
In light of the above, the State has failed to show that Mr. Lonn does not have a 
pending appeal. The district court erred when it dismissed Mr. Lonn's post-conviction 
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petition for being untimely filed, because he still has a pending appeal that was never 
acted upon and therefore his post-conviction petition is timely. 
CONCLUSION 
Mr. Lonn respectfully requests that this Court vacate the district court's Opinion 
and Order on State's Motion for Summary Disposition dismissing his post-conviction 
petition, and remand his case to the district court for further proceedings. 
DATED this J1h day of November, 2013. 
BEN PATRICK MCGRE 
Deputy State Appellate Public Defender 
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